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MpaBoBoe rocynapcTeo

1. lNoHATWe nNpaBoBOro rocygapcrea.
2. MpuHUMNbI NPaBoOBOro rocynapcTaa.

1. O6LWeCcTBEHHbIM CO3HAHNEM NPABOBOE rOCYAAPCTBO BOCMPUHMMAETCS Kak Takow Tuvn
rocynapcTea, B/laCTb KOTOPOro OCHOBaHa Ha npase, MpaBoM OrpaHMynBaeTCcs u Yyepes npaso
peanusyeTcsa. Ho Takoe npeacrasneHune, XoTs U BEpHOE No CyTWU, HeJO0CTaTO4YHO ANs
afekBaTHOro NoHUMaHMs oeHoMeHa NPaBoOBOro roCyAapCTBa, NPeACcTaBNSoWEro cobor
CNOXHYI0, MHOrO(PakTOPHYIO CUCTEMY.

B noee npaBoBoro rocynapcTsa MOXHO BblAENUTbL ABA FNaBHbIX 3NIEMEHTA:

1) cBoboAy yenoseka, Hanbonee NonHoe obecneyveHne ero nNpas;

2) orpaHuyeHne npasoM rocyaapCTBEHHON BNacTu.

B comnocodpckom cmbicne ceBoboaa MoXeT BbiTb OnpeneneHa kak cnocobHOCTb Yenoseka
LeicTBOBaTb B COOTBETCTBMMU CO CBOMMM MHTEPECaMM, ONMPasiCb Ha NO3HaHNE 06 bEKTUBHON
HeobxoommocTu. B npaBoBOM rocynapctee B OTHOWEHMW YEeN0BEKA HAAO0 CO34aBaTthb yYCNOBUS
LNs ero topuanyeckoin ceoboapl, CBOe0bpasHblii MEXaHN3M MPaBOBOrO CTUMYIMPOBAHWS, B
OCHOBE KOTOPOro NIEeXUT NPUHLUN «He 3anpelleHHoe 3aKOHOM [03BOJIEHO».

YenoBek kak aBTOHOMHbI Cy6bekT cBoOOLEH pacnopsXaTbCs CBOUMU CUiaMu,
CNOCOBHOCTAMM, NMYLLECTBOM, COBECTbIO. [1paBo Xe, ABNSAsCb (OOPMOW 1 Mepoli cBOHO b,
LOMXHO MakCMManbHO PasaBuHYTb rpaHnLbl OrpPaHUYEHUIA IMYHOCTY NPEX 4e BCEro B
SKOHOMUKeE, cdpepe BHeOPEHNS Hay4YHO-TEXHMYECKOro nporpecca B npou3BoACcTBO U T.M.
IymaeTcs, He cny—yanHo cerogHsa B Poccuiickon ®enepaunn NnpuHAT LeNblid nakeT
NPUOPUTETHBIX 9KOHOMUYECKMX 3aKOHOB, MOCBAWEHHbIX COOCTBEHHOCTN, 3€MNE, HANOrOBOA
cucTeme, NpuBaTmu3auny rocyapCTBEHHbIX NPeanpuaTuii U T.4., KOTOpble OUKCUPYIOT
MHOroobpasme popm COOCTBEHHOCTU, OTKPLIBAIOT MPOCTOP ANS MHALMATUBLI NIOAEN, DaloT
BO3MOXHOCTb NMOYYBCTBOBATb CEOS XO3ANHOM.

Hanbonee kpynHble 1 3Ha4Mble 610KM NpaBa-CTMyna B OTHOWEHMM NNYHOCTU (cBOBO A,
cobCTBEHHOCTb, PABEHCTBO U T.A.) BOMNOWAKTCS B (POPMY/e «MnpaBa YenoBeka», KoTopble
ABNSATCS PYHOAMEHTANbHBIMU B TOM NiaHe, 4TO Npu3BaHbl 0becneynBaTb NepPBUYHbIE
npeanochbINkyM OO—CTONHOrO YeN0BEYECKOro CywecTBOBaHMSA U nexXaT B OCHOBE KOHKPETHbIX U
MHOroo6pasHbix CyObEKTUBHbBIX MpaB NMMYHOCTK. paBa YenoBeka kak rnaBHOe 3BEHO
NpaBoOBOro pexmma CTUMYIMPOBaHNS AN UHAMBUAA €CTb UCTOY—HUK NOCTOSIHHOIO
BOCMPOW3BOACTBA €ro NHALMATUBbI, MPEANPUMMYMBOCTU, UHCTPYMEHT Pa3BUTUS
rpaxnpaHckoro obwecTea. B coBpeMeHHbIi nepro Nnpobnembl Npae YenoBeka BbIXOAST Ha
MeXAYyHapOLHbIA, MeXroCcy4apCTBEHHbIN YPOBEHb, YTO NOATBEPXAAEeT NPaBOMEPHOCTb MX
npuopuTeTa Hag npobnemMamm rocynapcTea, cBnaeTenbcTyet 06 nx obweHaunoHanbHOM
xa—-pakTepe. OHM BCe NpoYHee CTAHOBATCS TOYKOW OTCYeTa B HALMOHA bHbIX NPaBOBbIX
cucTemax, NPaBOBOM perynmpoBaHnu.

MNpaBa YenoBeka 1M NPaBOBOE rOCyAaPCTBO, HECOMHEHHO, XapakTepM3yTCa 00WmuMm
3aKOHOMEPHOCTSAMU BO3HVMKHOBEHMS U (DYHKLIMOHMPOBaHUS, 6O CywecTBOBaTb U

9P PEKTNBHO OENCTBOBATb OHU MOTYT TO/IbKO B OAHOWN «CBA3KE» [5, 314]. Oba peHoMeHa
NMEIOT B CBOEN OCHOBE NPaBO, XOTS PO/b NOCNEAHEr0 ANs HUX NPaKkTUYeCKn NPsMo
NPOTMBOMONIOXHA, HO OOHOBPEMEHHO N BHYTPEHHE eAnHa. 3TO CBUAETENbCTBYET O TOM, YTO
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COEOUHSIIOWMM 3BEHOM MeX Oy YEeN0BEKOM U FOCy1apCTBOM A0MXKHO ObiTb MMEHHO MpaBso, a
OTHO-WEHUS MeXay HAMU — NUCTUHHO MPaBOBbIMU.

VIMEHHO B CBSI3bIBAHUN, OFpaHMYeHUN NPaBOM rocy4apcTBa U 3aknioya—eTCs CyLWHOCTb
NpPaBOBOro rocynapctea. 34ecb NpaBo BbiCTyNaeT Kak aHTMNoA4 npov3eona u kak 6apbep Ha
ero nyTn. Beob nockonbky nonntudeckas Bnactb (0COGEHHO 1 rnasHbIM 06pa3oM BNacTb
NCNONHUTENbHAS) MMEET CKIOHHOCTb BbIPOXAATbCS B pa3nnyHble 3n10ynoTpebnenns, ons Hee
Heob6-X0AUMbl HAAEeXHble NPaBOBbIE PaMKKN, OrpaHnyMBatoLWMne 1 caepXusatowme nogodbHble
HeraTuBbl, BO3BOASILME 3ACNOH ee He0OOCHOBaHHOMY 1 HE3aKOH—HOMY MPEBLIWEHNIO,
nonpaHuio npae Yyenoseka [2, 158].

MpaBoBble OrpaHNYeHNss He06X0AMMbI NSt TOro, Y4TOObl HEAOCTATKM BNACTHON NIMYHOCTU HE
npeBpaTuInCbL B NOPOKM rocyaapcTBEHHONM BnacTn. BoT noyeMy MOXHO ckasaTb, YTO NPaBoOM
OrpaHn4YMBaloTCA He COOCTBEHHO YNpaBstowme BO3AENCTBMSA CO CTOPOHbI rOCYAaPCTBEHHbIX
CTPYKTYP Ha NIMYHOCTb, a NULWb HEOOOCHOBAHHbIE 1 MPOTUBOMNPABHbIE YIWEMNEHNS UHTE-PECOB
rpaxnnaH. [MoaTomy B yCnoBmsax AeMokpaTum NpaBo Kak Obl «MEeHSIeT-Cs Mectammn» C
rocyfnapCTBOM — YTBEPXOAETCS BEPXOBEHCTBO NEPBOro: U NPaBo BO3BbIWAETCS Ha4
rocyfnapCTBoM [2, 44]

NTak, npaBoBoe rocynapcTtBo — 3TO OpraHn3aumns NnoAMTMYECKON Bnac—Tu, co3garoLlas
ycnosus gns Hanbonee nonHoro obecnevyeHust npae 1 cBob6OA YenoBeka u rpaxnaHuHa, a
TakXxe Ans Hambonee nocnenoBaTeNbHOr0 CBA3bI-BaHMS C MOMOLWbBIO NpPaBa rocy4apcTBEHHO
BNACTW B LENSX HEOOMYLEHNS 3N10yNOTPEebNeHNiA..

2. V13 onpeneneHnsa npaBoBOro rocyaapcrsa MOXHO BblAENUTb ABa MasBHbIX NpuHUMna (OBe
CTOPOHbI CYLWHOCTM) NPaBOBOro rocynapcrea:

1) Haubonee nonHoe obecneyeHne npae 1 cBOHOA YenoBeka 1 rpaxaaHnHa (coumanoHas
CTOpPOHA);

2) Haubonee nocnepoBaTenbHOE CBA3bIBAHNE NOCPEACTBOM NpaBa NonM—TUYECKOW BnacTu,
doopMMpoOBaHMeE A5 rocyfapCTBEHHbIX CTPYKTYP peXunma npaBoBOro orpaHn4yeHus
(cbopmanbHo-topuamyeckas cTopoHa) [6, 254].

[MepBbI NPUHUKUN HaWen CBOe KOHCTUTYLUMOHHOe 3akpenneHune B ctatbe 2 KoHcTutyumm PO,
roe ckasaHo, YTo «4enoBeK, ero npasa v cBo60Abl ABNSIOTCS BbICWEN LEHHOCTbIO». [1paBoBoe
rocyfnapCTBO AO/XHO Nocneno—-BaTtebHO NCNOMHATL CBOE rNiaBHOe npefHasHavyeHne —
rapaHTMpoBaThb KaXaoMy rpaxaaHnHy BO3MOXHOCTb BCECTOPOHHEr0 pasBuUTUSA IMHHOCTN.
Peuyb ngeT o Takon cucteme coumnanbHblX OENCTBUIA, MNP KOTOPOW rnpaea vyenoseka u
rpaxnaHnHa sBnaiTCs NepBMYHbIMU, ECTECTBEHHbBIMU, B TO BPEMS Kak BO3MOXHOCTb
oTnpaBneHna PyHKLUNA rocyjapCTBEHHOW BlacTU CTAHOBUTCS BTOPUYHOWN, NPOU3BOAHON.
MonnTnkKo-NpaBoBOM HAYKOW HbIHE B BULE €CTECTBEHHbIX MPU3HAETCS CUCTEMA MPaX daHCKUX
(NMMYHBIX), NONNTUYECKUX, SKOHOMUYECKUX, COLUN-ATbHbIX U KYNbTYPHbIX NPaB IMYHOCTH,
KOoTopble conepxartcs Bo «Bceobwei neknapauun npas Yyenoseka» 1948 r. n gpyrumx

MEX OyHapOOHbIX aKkTax.

BTopow npvHumn BonnowaeTcs B XN3Hb C UCNOb30BaHNEM, NpeXAe BCEero cnenyrowmx
cnocoboB 1 cpeacTs.

1. FocynapCTBEHHYI0 BNacTb OrpaHNyYMBatoT camm npasa 1 ceoboapl YHenoBeka v rpax.aaHuHa,
T.€. peanbHoe OCyLecTBeHe NepBoro npuHuuna. lNpasa Yenoseka NnonoXeHbl B OCHOBY
CUCTEMbI «CAep>XeK 1 MPOTUBOBECOB», NMPAaBOBOro pexXunma orpaHnyeHns ons rocynapcrsea, He
nonyckasi TeM cambiM U3JINWHErO Perynmpytowero BTOPXXeHNs rnocnegHero B YaCTHY XU3Hb.
«/lHOMBMAYyanbHble NpaBa NPeacTaBNStoT BCE O4HY OOLWYO YepTy: OHU OrpaHNYmMBaloT nNpasa
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rocygapcrtea, — nucan B Hayane XX B. A. 9cmeH. — [focy8apCTBO OOMXHO BO3OEPXKMBATLCA
OT BMeWaTenbCTBa B U3BECTHbIE 061acTW, NPefOCTaBNSAS N3BECTHbIA MPOCTOP IMYHON
nesaTenb—HOCTU...»

CocynapcTBO camo cebs HUKOrAa He OrpaHnymnT, Kakoe 6bl OHO HK 6bino0. OrpaHnynTb BNacTb
MOXET TONbKO Apyras Bnactb. To eCTb BNacTb rocygap—CTBa MOXHO OrpaHny4nTb, Nnpexae
BCEro, NpaBaMy YenoBeka v rpaxaaHunHa, KOTopble BbICTynatT CBOEOOpa3HbIM NPOSBIEHNEM
BNACTV NMNYHOCTM, BONER rpax aaHckoro oblwecTsa, COCTaBNSIOT FNaBHYO YacTb Npasa
Boobwe. TONbKO 0CO3HaHNE HEOHXOAMMOCTM UHMLMATMBHOIO NOBEAEHNS B MPaBO—BOA cihepe,
NOBbIWEHNSA IOPUANYECKON N NONNTUYECKON KYNbTYPbl CMOXET CTaTb HACTOSALWEN rapaHTuei
npuopuTeTa npas Yenoseka 1 rpax.aaHnHa Kak BbiClern LLleHHOCTM Mo OTHOLWEHWIO K Npasam
rocypnapcrea.

3necb 6yneTt yMeCcTHbIM BOCNpon3BecTy cnosa P. VepuHra, KOTopblii 0TMeYan, 4To «KTo
3awuwaeT cBoe Npaeo, TOT B Y3KMX Npefenax ero sawu-iaeT npaso Boobue».

2. Cpev npaBoorpaHnymBalowmx mep ocoboe MecTo 3aHnmaeT npobne-ma pasneneHuns
BnacTei. Ee rnaBHoe TpeboBaHue, BbiABMHYTOE [ X. JTOKKOM 1 ll. MoHTeckbe B
nepuol 60pbbbl BypXyasum ¢ peoannamom, 3aK1o4a—10Cb B TOM, YTO ANS YTBEPXAEHUS
nonnTmnyeckoi ceobonbl, obecneyeHns 3aKOHHOCTU M yCTpaHeHNs 310ynoTpebneHnii BnacTblo
CO CTOPOHbI Kakon-nnbo coumanbHOW rpynnbl y4pex aeHns Uam oTAEeNbHOro nmua HeobxoanuMo
pasnennTb rocynapCTBEHHYIO BNAaCTb HA 3aKOHO4ATENbHYO (M36paHHy0 Ha— POLOM U
NpU3BaHHyo BbipabaTtbiBaTb CTpPATErvio pasBnTMS 0bwecTBa NyTeM NPUHATAS 3aKOHOB),
NCNONHUTENbHYIO (HAa3HavyaeMmyo NpeacTaBn—TeIbHbIM OPraHoM BNacTu 1 3aHMMAoLWYOCS
peanusaunert faHHbIX 3aKO—HOB U ONEPaTUBHO-XO3SNCTBEHHON AEATENBHOCTbLIO) U CyAebHYI0
(BBICTYMAMOLWYIO rapaHTOM BOCCTAHOBIEHUS HAPYLEHHbIX Mpas, CrpaBeaiMBoro HakasaHus
BMHOBHbIX).

[Mpryem kaxpas n3 HMX, BNSSICb CAMOCTOATENbHON U B3aUMOCAEpXMBaoWwen opyr apyra
BNAaCTbi0, LOMXHA OCYLWECTBNATb CBOM (PYHKLMUMN NO-CPELCTBOM 0COO0I CUCTEMbI OPraHoB 1 B
cneundgonyecknx gpopmax.

CuncTema coepxek 1 NpoTUBOBECOB, yCTaHOBEHHAs B KOHCTUTYLMN 1 3aKOHax,
npeacTasnsieT coboit COBOKYNHOCTb NMPaBOBbIX OrPaHNYEHUIA B OTHOLEHNM KOHKPETHOW
rocynapCTBEHHOW BACTU: 3aKOHOAATENbHOW, UC-MONHUTENBHOM, CyAeOHOW.

[MpMeHnTEeNbHO K 3aKOHO4ATENbHON BNACTM UCMONb3yeTCs OOBOMIbHO XEeCcTKas ropuanyeckas
npouenypa 3akoHo4aTebHOro npouecca, Kotopas pernameHTpyeT OCHOBHbIE €ro cTaguu,
NOPSLOK OCYWECTBNEHMS: 3aKOHO—AATENbHYO MHALMATKBY, 006CY X AeHNEe 3aKOHOMPOEeKTa,
NPUHSATME 3aKOHa, ero onybnmkoaHve. B cucteme NnpoTMBOBECOB BaXHYO PONb NPU3BaH
ur-patb [pe3nneHT, KOTopbI MMEET NPaBO NPUMEHUTb OTnaraTteibHOe BETO Mpu MOCMELWHbIX
PELWEeHNAX 3aKoHOAATENS, HA3HAYUTb NPY HEOOXOAUMOCTI LOCPOYHbIE BbIOOPHI.
HeatenbHocTb KoHcTUTYUMoHHOro Cyaa Takxe MOXHO paccMaTtpuBaThb B Ka4ecTBe
npaBocaepXxuBatoLlelt, nbo oH MMeeT NpaBo 6NOKMPOBATb BCE @HTUKOHCTUTYLIMOHHBIE aKThl.
3akoHogaTenb B CBOUX AENCTBUSX OrpaHNYMBAETCS BPEMEHHBIMU paMKaMun, cammmm
npvH-umnnammn npasa, KoHcTuTyumen, opyrumm opuanyeckumm n 0eMokpaTmyec—Kumm
HOPMamu 1 MHCTUTYTaMu.

B oTHOWeHWM NCNONHUTENbHOM BNAaCTU UCNONb3YIOTCS OrpaHNyeHnsi BEOOMCTBEHHOro
HOPMOTBOPYECTBA U AeNernpoBaHHOro 3akoHogartenbctea. Cioga Xe MOXHO OTHECTM
yCTaHOBJIEHHbIE B 3aKOHE OnpefesieHHble CPOKW NPe3naeHTCKON BlacTu, BOTYM HeL0Bepus
NpaBUTENbCTBY, UMMUYMEHT, 3a—MNPeT OTBETCTBEHHbIM PABOTHNKAM UCMONHUTENbHBIX OPraHoB
n3bmpaTtbCcs B COCTaB 3aKOHOAATENbHbIX CTPYKTYP, 3aHNMATbCS KOMMEPYECKOM
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NeaTeNnbHOCTbIO.

Lns cynebHolh BnacTy ToXe eCTb CBOM NPaBo0rpaHMyMBalolme CpeacT-Ba, Bbipaxarouwmecs
B KOHCTUTYUMK, NnpoueccyanbHOM 3aKoHOO4ATeNbCTBE, B €r0 rapaHTusx, NpuHumunax:
npes3ymnumM HEBUHOBHOCTU, NpaBe Ha 3alWmn-Ty, paBeHCTBE rpaxaaH nepemn 3aKOHOM 1
CYLOM, FaCHOCTU 1 COCTSA3aTeNbHOCTY rnpoLecca, 0TBoAE CyabU U T.4.

Kpome Bcero npoyero, oukCupyoTcs NPaBooOr paHUYeHns, KoTopble 3anpewarT
OCYWEeCTBNATb (PYHKLUMN, NpUHagnexalume no 3aKkoHy opyromy oprany. [esatenbHoCTb
rOCy0apCTBEHHbIX CTPYKTYP OOMXHA OrpaHn4mBaTb—Cs UX KOMNeTeHunen, kotopas
OCHOBbIBAETCH HA NPUHUUNE «003BOJIEHO TONbKO TO, YTO NPSAMO pa3peLwweHO 3aKOHOM».
Hy>Ho, ogHaKo, y4MTbiBaTh, 4TO CYLIECTBYIOT 0OWMe orpaHmyeHust (CBoero poaa
yHUBEpcanbHas cMctemMa COEPXEK 1 NPOTMBOBECOB), Kacato-luMecs BCeX BUAOB pecnybnuk, a
€CTb OrpaHnyeHmns cneumdmnyeckne, Npu—Ccylime TonbkKo NPe3naeHTCKON, NMbo TONbKO
napnaMeHTCKoM, NMbo cMelwaHHo ee pa3HoOBMAHOCTU. Tak, ecnu B KOHCTUTYUMmn PO
npeanaraeTcsa npeavaeHTckas pecnybnuka (B eACTBUTENbHOCTU OHA CcyneprnpesnaeHTckas),
TO HE0HXOANUMO NPUOEPXUBATLCS MUPOBbLIX CTAHAAPTOB KOHCTUTY-LIMOHHBIX OrPaHUYEHWA,
XapakTepHbIX UMEHHO ANS NPe3NAEHTCKMX pecnybnnk, a He NbiTaTbCs UX 06X04MTb B yrony
KOHBIOHKTYPHbIM CO0Bpa-XeHunsim. B yacTHOCTHY, «eANMHONNYHOE» NPaBo Npe3naeHTa 6e3
cornacusa napnameHTa HasHa4aTtb K/H04YEBbIX MMHUCTPOB U faxe npakTuyeckn npo-13BosibHO
pacnyckaTtb ['ocynapcTBeHHy0 [lyMy BbIXOAUT 3a PaMKM BCEX CYLLECTBYIOWMX B MUPE
KOHCTUTYLWIA NPe3naeHTCKMX pecnybnuk.

MopobHbI «nepenen» BNACTU B NOMb3Y NPE3NAEHTa U UCMIONTHUTENbHbLIX CTPYKTYP He
ypaBHOBEWMBAET UX C 3aKOHOAATENbHOM U CynebHO BNacTsa—Mu, HapyllaeT CUCTEMY
B3aUMHbIX «COEPXEK 1 MPOTUBOBECOB», YTO OCTAB-/ISIET B NPUHLMNE cobnasH npu yaoobHoM
clny4yae B LUensax BOCCTAHOB/IEHNS CpaBenMBOCTU nepepacnpenennTb 3Ty BlacTb, B TOM
4ynucne v B NPon3-BOSIbHOM rnopsake. [1oaTomy B coBpeMeHHon Poccum npnHUmn pasaeneHus
BflacTen TONbKO NPOBO3rnalleH, Ha NpakTuke Xe OH oakTUyeckn He OencT-Byer.

3. depepannam TOXe MOXET BHECTU CBOM BKNad B OeN0 OrpaHNYeHNs roCynapCTBEHHOM
Bnactu. Kak ceoeobpasHoe rocynapCTBEHHOE YCTPOMCT-BO «dpeaepaumns LONONHSeT
rOpM30oHTaNbHOE pasfenieHne BnacTu ewe 1 pasaefieHMeM ee no BepTUKanm u TeM CaMbiM
CTAHOBUTCH CPEACTBOM Or—paHMyYeHns rocyaapCTBEHHON BNacTn, CACTEMON COEPXEK U
NPOTUBOBE-COB». DTO CO34aeT CBOEro poaa «[ABOMHYt0 6€30MacHOCTb» ANS NpaB YenoBeka u
rpaxganuna. lNMpu peanbHO OENCTBYOWMX oeaepaTmBHbIX OT- HOWEHUSAX pasdfinyHble
rocynapCTBEHHbIE CTPYKTYpbl U BETBM Bnacty ByaoyT KOHTPOAMPOBaTh OPYr Apyra, yMeHblwaTb
BEPOSITHOCTb 3/710ynoTpebneHunii n Nnpon3sona B OTHOWEHUN NMYHOCTU. BMecTe ¢ Tem B
YCNOBUSX cenapa—Tnama, N0XHO NOHATOM Naeun CyBepeHn3aumm, B pamkax HeyCTOMYMBbIX
doenepaTUBHbIX OTHOLWEHWIA U HALMOHANbHO-FOCY AaPCTBEHHON Hepa3bepuxu «4BOHas
6e30nacHOCTb» MOXET NEerko NpPeBpaTuTbCs B «ABOMHYH ONACHOCTb» ANs cBO6OAb
NINYHOCTW, KOrAa 1 CO CTOPOHbI LIEHTPA, 1 CO CTOPOHbI Cy6bekToB denepaunm NnpoucxoanT
NOKYyWeHNe Ha nNpaea Yeno-Beka 1 rpaxgaHuHa.

4. Kak cnocob orpaHm4yeHnst NoNMTUYECKO BNacTW BbICTYNaeT BEPXO—BEHCTBO 3aKOHA M ero
rocnoAcTBO B 0OWECTBEHHOW XM3HU. B npaBoBOM rocynapcTBe 3akOH, MPUHSATHIA BEPXOBHbIM
OpraHoM BnacTu Npu CTPOromM cobnioaeHnn Bcex KOHCTUTYLIMOHHbIX Mpoueayp, He MOXeT
OblTb OTMEHEH, U3MEHEH U/ MPMOCTAHOB/IEH aKTaMM UCTMONTHUTENbHOM BNacTn. 3akoH
npvHUMaeTcs nMbo caMnM HapooM, NMbo Jenytatamu, KOTopble SBNSIOTCA NPeaCTaBUTENSAMM
BCEro Hapoa 1 BbipaxatT COOTBETCTBEHHO 0OWEeCTBEH-HbIE UHTEPECHI B OTNINYME OT
WHCTPYKLMA N NPUKA30B, MPUHMMAIOLWMXCH MUHUCTEPCTBaMM 1 BEOOMCTBaMU B CBOMX
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y3KOOTpacneBbiX NN faxe Kop-rnopaTuBHbIX MHTepecax. [oaToMy npu pacxoXaeHun
BELOMCTBEHHbIX PACNopPsiXXeHUiA C 3aKOHOM ONXEH AeACTBOBATb 3aKOH.

5. B3aumMHas 0TBETCTBEHHOCTb rOCYapCTBa U IMYHOCTM — 3TO TOXE Crocob orpaHnyeHns
nonuTuyeckoin snacTtu. Ewe M. KaHT cpopmynmnpo-Ban AaHHyo UAEK0: KaX AbliA Fpax AaHunH
LONIXeH 0bnaaatbh TOM Xe BO3MOXHOCTbIO NMPUHYXAEHUS B OTHOLWEHWM BNACTBYOWEro K
TOYHOMY 1 6€3YCNOBHOMY UCMONIHEHWIO 3aKOHA, YTO M BNACTBYIOWNIA B €r0 OTHOWEHUN K
rpaxaaHuHy.

B ycnoBusix npaBoBOro rocyapcrea MYHOCTb U BNacTByOWMiA Cybb-ekT (Kak
NpencTaBMTENb rocy1apCcTBa) AOMXKHbI BbICTYNAaTh B KAYECTBE paB—HOMNPaBHbIX MApTHEPOB,
3aKNIOYMBLINX CBOEOOPA3HOE CornalleHre 0 B3avM—HOM COTPYAHVNYECTBE M B3aVMHOM
OTBETCTBEHHOCTW.

9T0T cnocob orpaHNYeHUsi NONNTMUYECKON BNACTUN BblpaxkaeT HPaBCTBEHHO-IOPUANYECKME
Hayana B OTHOWEHUSIX MEX Y rocyAapCTBOM Kak HO-CMTENEM BNACTU U rpaxX,AaHUHOM Kak
Y4aCTHMKOM ee OCyWeCTB/eHNs. YcTaHaBnmBas B 3aKkoHofaTenbHol coopme ceobony
obLwecTBa 1 NIMYHOCTH, CaMO FOCYAapPCTBO HE CBOBOLHO OT OrpaHNYeHUii B COBCTBEHHbIX
peweHusix n nenctensx. MNocpeAcTBOM 3aKOHA OHO A0NIXHO 6paTth Ha cebst 06s3aTeNbCTBA,
obecneymnBatowme cnpaseaMBoCTb U PaBEHCTBO B CBOVX OTHOLEHMSX C rpaXk AaHVHOM,
06LeCcTBEHHbIMI OpraHn3auusiMm, LpyrumMm rocyaapcTeamu.

MonounHsIsick Npasy, rocyAapCTBEHHbIE OpraHbl He MOTYT HapywaTtb ero NPeanucaHnin n Hecy T
OTBETCTBEHHOCTb 3@ HAPYLWEHWS U HEBbLINONHEHNEe 3Tux 06s3aHHoCTel. Obs3aTeNbHOCTb
3aKOHa A1l rocy4apCTBEHHON BNacTu obecneymBaeTcsi CUCTEMOM rapaHTuiA, KOTopble
NCKNIOYAIOT aAMUHUCTPa-TMBHbIA NPou3Bos. K HAM OTHOCSITCS: @) OTBETCTBEHHOCTb
npaBunTenbCTBa Nepea NpeacTaBUTeNbHbIMM OpraHamu; 6) oucumniMHapHas,
rpaxaaHcKo-npaBoBasi Mn yronoBHas OTBETCTBEHHOCTb AONKHOCTHbBIX L, FOCyiapcT-Ba
noboro ypoBHs 3a HapyLWweHne npas U cBo6O KOHKPETHbIX ML, 3a NPEBbILEHNE BNacTy,
3noynotpebneHune cnyxebHbIM NOMOXEHNEM U MP.; B) UMANYMEHT U Op.

dopmMamMm KOHTPONS CO CTOPOHbI 0BLECTBEHHOCTY 3a BbINOJIHEHNEM 0643aTeNbCTB
roCynapCTBEHHbIX CTPYKTYp MOrnm 6bl cTaTh pedoepeHayMbl, 0THETbI AenyTaToB nepen
nsbupatensimm u T. 4. Ha Tex Xxe npaBoBbiX HaYanax CTPOUTCS M OTBETCTBEHHOCTb JINYHOCTY
nepen rocynapctsoM. MNprMeHeHre rocyAapcTBEHHOrO NPUHYXAEHUS [ONIXHO HOCUTb
NpPaBOBOI XxapakTep, He HapywaTb Mepbl CBOHOAbI TMYHOCTM, COOTBETCTBOBATD TSAXECTM
COBEPLIEHHOr0 NPaBoOHAPYLIEHNS.

Takum 06pa3oM, OTHOWEHUSI MEXAY FOCYAAaPCTBOM U MMYHOCTLIO AOMXKHbI OCYWECTBAATLCSA Ha
OCHOBE B3aUMHOI OTBETCTBEHHOCTM.

HasBaHHble crnocobbl 1 CpecTBa OrpaHNYeHns rocy1apCTBEHHON BNAcTN MOTyT
paccMaTprBaTbCs B BULE CAMOCTOSITENbHbIX, KATEropuii, Tak U NHaYe PasBMBaIOLLMX 1
KOHKPETM3UPYIOWMNX BTOPOV OCHOBHOM MNPUHLMM — MOCneaoBaTebHOe CBSI3blBaHWE
NOCPEeLCTBOM MpaBa rocynapCTBEHHOW BNaCTW.

KpoMe OBYX OCHOBHbIX MOXHO BbIAENNTb 1 APYrMe NPUHLWMbI, KOTOPbIE B TON MW MHOM Mepe
BbITEKAIOT M3 BbllENPUBEAEHHbIX 1 CO3[aI0T ANS HUX obecrneymBatowmin ooH. OTO: BbICOKWIA
YPOBEHb NPaBOCO3HAHMSI U MPABOBO KYNbTypbl B 0OWECTBE; HANNYMe rpax aaHcKoro
obuiecTBa 1 OCYLLECTBNEHNE KOHTPOSIS C Er0 CTOPOHbI 32 BbINO/IHEHWEM 3aKOHOB BCEMY
cybbek—-Tamu npasa u ap.

Npes npaBoBOro rocyaapctea eCTb MAes B3avMOynpaBieHns rpax.aaHckoro obuecTsa u
rocyfnapcTea, npeanonararmllas paspyLeHue MoOHONo-uK rocynapcTea Ha BNacTb €
OLHOBPEMEHHbIM U3MEHEHMEM COOTHOLEHNS CBOBOAbI rocyaapcTBa 1 obwecTsa B NoNb3y

5/8



MpaBoBoe rocynapcTeo

Lobasmn(a) Coumnonorus
28.12.10 19:19 -

nocnenHero v OTAeNbHON NNY—HOCTMW.

Mpwn BceM MHOroobpasun NpMHUMUNOB NPaBOBOro rocyfapcTBa ABa M3 HMX OCTaloTCs
NPVOPUTETHBLIMU, FNaBHbIMK, ONPEaENSOWNMU, KOTOPble HE—06X0OMMO paccMaTpuBaTb BO
B3aMMOCBS31, MO0 OHM 06a BbipaxaroT ABEe CTOPOHbI CYLHOCTM NPaBoOBOro rocyaapcTea. Ecnm
aHanM3npoBaTthb NepByHo (CoumanbHy, MOKa3blBaoLWY NPUBNeKaTeNbHOCTb, LEHHOCTb UOEN
NpaBOBOW rOCyAapCTBEHHOCTN, €e caMoLenb) 6e3 BTOPOit (doopManbHO-topUaNYECKON,
npencTaBnsiolel cpeacTsa OOCTUXEHNS Ha3BaHHbIX UOEanoB), TO HESICHO, Kak 40OUTbCS
Hambonee nonHoro obecneyeHns npae 1 ceobod Yenoseka u rpaxaaHuHa. Ecnm xe,
HanpoTue, 6paTtb 3a OCHOBY TONIbKO (DOPManbHO-OPUONYECKUIA acnekT, Toraa He COBCEM
MOHSATHO, BO UMS Yero 1 paam Koro HeobxoaAMMo OrpaHMyMBaTh rocyAapCTBEHHYIO BNacTb
nocpencTeBom npasa. Beob Takoe orpaHmyeHme — He camouenb. MOXHO ero Tak
Orpa—HUYUTb, YTO FOCYAapPCTBO BOOOLLE HE BbINOMHMUT NMOJTHOLEHHO HU OL4HOW N3 CBOUX
doyHKumiA. U Torpa rpaxnaHckoe obwecTBO HUYEro OT 3TOro He Bbl-UrpaeT, a Haobopor,
TONIbKO npourpaer.

B ycnoBusax npaBoBOro rocynapcrtea npaso (kak dpopmarnbHas CMCTEMA) MOXET BbICTynaThb B
psge cnydyaes 1 Kak TOpMO3AWnin goakTop (NpenaTcTeme, noMexa) coumanbHO LEHHbIM
NEeNCTBNSAM rocynapcTBa, He NO3BONSAI-WNIA NoAYac onepaTuBHO AOCTUraTh ONpeneneHHbIX
NO3MTUMBHbIX LIEeNei aaxe BecbMa 6naroBnaHbiMu cpeacteamu. Hanpumep, pasnensis Bnactb v
co3naBasi MHOro4YMcneHHble OrpaHM4YeHnst ons Hee, Mbl TEM CaMblM 00 bEKTMBHO CBSI3bIBAEM €€
aKTMBHOCTb, UHMLMATUBY, MAaHEBPEHHOCTb, «3aMelaH-HbIX» B TOM Yyucne 1 Ha bnarmx
HaMepeHusix, Ha 0bLWEeCTBEHHbIX MHTepecax, Npeanonaraem TpyaHble NOUCKM Coracusl,
NPUHATUE KOMNPOMUCCHBIX pe-WweHni. [lpyrumm cnoBamu, B CETb NPaBOBbIX OrpaHNYeHUN
nonagarT He TONbKO «MNOXUe NOCTYMKU» roCynapcTBa, HO N «XOPOoWmne».

OpHako 370, BEPOSATHO, T€ HEJOCTATKM NAeun, KOTopble ABASTCA NPOLOIXEHNEM ee
LOCTOMHCTB. OTO — Hen3beXXHoe 3110, KOTOPbIM 0OWECTBO BbIHY X AEHO pacnna4ymBaTtbcs 3a
nofobHoe Xn3HeycTporcTBo. CpaBHMBAS €ro co 3/10M, KOTOPOE NPUYUHSIET 0BLWECTBY W
NINYHOCTW rocygapCcTBO, HE OrpaHNYeHHOEe NPaBoM, OTAaANM NPeanoYTEHNE BCE XE NepBOMy.
To ecTb 1 B aHHOM BOMpOCe nocnenyem OpeBHEN MyopoCTu, PpeKOMeHAYWen «13 ABYyX 301
BblOMpaTbh MEHbLIEE>.

Mpoes npaBoBOro rocygapcTsa B HEKOTOPOM POAe HOCUT YHUBEPCANbHbI XapakTep B TOM
CMbIC/ie, 4TO OHAa NPaKTUYEeCKM NpucyLla NoNUTUYECKON U NPaBOBON MOEONOrUn LMBUNN3ALNIA
BCEX HapOLOB, Y4aCTBYOWNX B MUPOBOM UCTOPUYECKOM MNpoLiecce.

Ecnn rosoputb 0 Poccuu, 10 B yactu 1 ctatbn 1 KoHcTutyummn P® 3akpenneHo, 4To
«Poccuinckaa ®epepauns — Poccusa ecTb femokpaTunyec—Koe gpefepatvBHOE NpaBoBoe
rocyapcTBO C pecnybnnmkaHckon popMoit npasnenns» [2, 2]. I xoTa B 4aHHO cTaTbe NPsIMO
yKasblBaeTcsl, YTO NpaBoOBOE rocynapCcTBO yXe «eCTb» B Poccun, oymaeTcs, 3T0 cKopee rnoka
NNWb Uefb, K KOTOPO He0bX0OMMO CTPEMUTLCS.

[Mpouecc cTaHOBNEHWS MPaBOBOM FrOCYAaPCTBEHHOCTM 3aHUMaEeT ONNTENbHOE UCTOpUYecKoe
Bpemsi. OH COBepluaeTcs TakXe BMECTe C (hOpPMMPO—BaHUEM IpaX AaHCKOro obuectea u
TpebyeT LeneHanpaBneHHbIX ycunumii. NpaBoBoe rocy1apcTBo He BBOAUTCS €AMHOBPEMEHHbIM
akTOM (JDaxe ecnu aToT akT ABNAEeTCS AeMOoKpaTnyeckon KOHCTUTYUMen) n He MOXeT cTaTb
pe3ynbTaToM «4MCTOro» 3aKoHoAaTeNbcTBa. Becb AaHHbI Npouecc NoNXeH bbiTb
opraHmyeckmn nepexmnT obwecTBoM, eCnv OHO ANS 3TOr0 CO3pPeso.

MNMpobnema 3necb He TONbKO OpUANYeECcKas, XOTS CO34aHNe COBEPLWEHHO 3aKOHOAATENbHOM
CMCTEMbI, CNOCODHOI «CBSI3aTb» rOCYAapPCTBO, K DOPMU-POBAHMIO KOTOPOW Mbl BCErO NiLLb
NpUCTYNUAN, — 3aaadya NepBoCTENEHHOM BaXHOCTU. Heobxoammo kopeHHoe npeobpasoBaHme
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couManbHO-3KOHOMM—YECKO 1 MONUTUYECKO CUCTEM, B NEPBYIO oYepeb npeobpasoBaHme
cob-cTBEHHOCTH, 6O Npn 6e3pa3nenbHOM rocnoACTBE MOHOMONbHOM BIOPOKPa-TUYECKON
rocyapcTBEHHON COBCTBEHHOCTU, HEN36EXHO TPebytoLein XecT-Kol
aAMUHUCTPATUBHO-KOMAHAHOW BNAcTU, MPaBOBOE rOCYAapCTBO B MPUH-LMMNE HEBO3MOXHO.
Poccust B cOBpeMeHHbI nepuon HaxoaAUTCS B COCTOSIHUM Kpuauca, 4To obocTpsieT Te
TPYAHOCTM U NPENATCTBUSA, KOTOPbIE CTOAT HA NyTW ABMXEHUS K NPABOBOMY rocyAapcTBy.
Cpenm Hux ocoboe 6ecnokoincTBo y 06LWEeCTBEH—HOCTY Bbi3blBaeT HecrnepcrnekTMBHOe
NoNoXeHne B 06nacTv npas YenoBeka, POCT NPECTYMHOCTN, KOPPYNuMs, pacuseT
6topokpatmama u T1.n. boiBwKiA YNonHOMoYeHHbI no npasam Yenoseka B PP C. A. Koeanes B
CBOEM [0KNane o cobnoaeHnm npas YenoBeka u hopM1poBaHNM NPaBOBOro rocyiapcTea B
Poccuu nan oueHKy COBPEMEHHOMY COCTOSIHMIO: «HW 0 Kakoil dpeaepanbHoi NporpamMmme, Hi o
KakoM nporpecce B 06nactu npae YenoBeka He NPUXOANTCS rOBOPUTb, ECNN MEXAY BNACTbIO
1 06LWeCTBOM NO-NpexHeMy ByneT CTOSITb CTEHON OTYYXAeHHas OT obwecTBa bropokpaTtus,
03aboyeH-Has NMWb yaepXaHWeM B CBOMX pyKax pbl4aros Bnactu. Poccus Hukoraa He
CTaHEeT HW NPaBOBOW, HX AEMOKPATUYECKOMN, ECNN BNACTb MO-MPEXHEMY OCTAHETCS HEKMM
TAVHCTBOM, a HE MOHSATHBIM ANS KaXA0ro paboymm Mexa—HU3MOM pelleHns obwmnx 3anay».
BmecTe ¢ TeM Henb3s AymMaTb, YTO YACTO MEXAHMYECKOE 3anMCTBOBaHME cyrybo 3anagHbix
noen (a noes NnpaBoBoOro rocyaapcTea 3anafHoro Nponc-XoXaeHus) npmeHeceT B Poccuio
cornacve, nopsinok, aemMokpatuio. C 0IHON CTOPOHbI, 3TOro, 6eCCNopHO, HE NPOM30NAET, eCnu
paccMaTtpuBae-Mble TEOPETMYECKME KOHCTPYKLMN HE afanTnpoBaTb K POCCUINCKOW
JEeNCT-BUTENbHOCTU, XapakTepusyoLwencs HeBbICOKMM YPOBHEM MONUTUYECKON U
napnameHTCKOW KyNbTypbl, MPABOBbIM HArMIM3MOM, CNaboCTb0 AEMOKPA-TNYECKMX
Tpaauumnii, YAHOBHNYbE-annapaTHbIM 3acuibeM. Ecnvm n MoxHo onst Poccun npusHatb
NPUro4HONM KOHLENUMIO NPaBoOBOro rocynapcTea 3a—nagHoro obpasua, 1o, pasdymeeTcs, C
LleNblM PsiAOM OrOBOPOK, YYNTbIBAS OTHOWEHME POCCUSIH K NMPaBy, Kak K coumnanbHOMYy
NHCTPYMEHTY, NCTOPU—YECKYIO MPUBEPXEHHOCTb K CUIbHOMY rOCYAapCTBY, HN3KYIO
«MPUPOAHYI0» NPaBOBYK aKTUBHOCTb U MHULMATUBY.

C opyroi CTOPOHbI, He abCONOTU3NPYS PONb Npaea, CneayeT «peanbHee» OTHOCUTHLCS U K
camoii naee NpaBoBOro rocynapctea, nbo «B AEWCTBU-TENbHOCTU NONMTUYECKAs BNaCTb
BCErga CTPEMUTCS BbIPBATLCS U3 NPABO—BbIX PAMOK U «MPaBOBOE rocyAapCTBO» — 3TO
cKopee naeasnbHblid TUM...» [6, 261]

MoaToMy, paccmaTpuBas COBPEMEHHOE pa3BUTNE UAEV NPABOBOro rocyiapcTea, cnenyet
n3beraTb NPeyBENNYEHNS €e POSIN 1 CTEeMNeHN pacnpo-cTpaHeHusi. CerogHs npaBoBoe
rocynapCTBO npeacTaeT B 60nblel CTeNEHN Kak KOHCTUTYLMOHHBIA NPUHLUM, NO3YHT, HE
nony4yas noka cBOero noa—Horo BOMNOWeEHMS B Kakoi-nmbo ctpaHe. bnuxe apyrux K
peanusaunn JaHHOM naen Ha NpakTuke NoA4oWNn, HaNnpUMep, Takue rocynapcTsea, Kak
epmanusi, @ paHums, Weeiuapus, CLUA n apyrme. CoBpeMeHHOMY pOC—CUIACKOMY 0BWwecTBy
elle naneko 40 AOCTUXEHMS naeanoB NpaBoBOro ro—CynapcTea, HO ABUraTbCs B 3TOM
HanpaBneHnm Heobxoammo. Npeononesas pasnnyHblie TPYAHOCTU U NpensTcTBus, Poccus
co3paet cBOi 06pa3 NpaBoBOro rocynapcTaa, KOTopbIi OyaeT opraHnyYeH ee MCTopuK,
TpanuumsiM, KynbType, YTO U NO3BONNT €/ cTaTb NOANHHO CBOOOAHBIM AEMOKPATNYECKMM
obwwecTBOM.

NTak, npuHUMNaMmn npaBoBOro rocyAapctea, OTNMYaoWwmMm ero oT rocyaapcTaa
HEenpaBOBOro, ABNAIOTCS:

 Hanbonee nonHoe obecneyeHne npae 1 cBobo HeNoBeKa M rpaxk.aaHnHa;

* Hanbonee nocnefoBaTeNbHOE CBA3bIBAHME C MOMOLWbBIO NPaBa NOANTUYECKON BNacTw,
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doopMMpoOBaHME A5 roCcyfapCTBEHHbIX CTPYKTYP peXunma npaBoBOro orpaHnyeHus;
* pasgeneHne BnacTein Ha 3aKOHOAATENbHYH0, UCMONHUTENbBHYIO U CyaebHy10;

* (penepanusm;

* BEPXOBEHCTBO 3aK0Ha;

* B3aIMHas OTBETCTBEHHOCTb rocyaapcTea v NMMYHOCTMU;

* BbICOKMIA yPOBEHb MPABOCO3HAHWSA 1 NPABOBOM KYNbTypbl B 0OWECTBE;

HanMyme rpax LaHckoro obwecTsa n OCyWecTBNEHNE KOHTPONS C ero CTOPOHbI 3a
BbINONHEHNEM 32KOHOB BCeMU cybbekTamu npasa u ap. [6, 261].
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